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AN ACT to adopt the <Conservation and Preservation
Easements Act: and to provide for
severability.

Be it enacted by the peopie of the State of Nebraska,

Section 1. As used in this act, unless the
contex*t otherwise requires:

(1) Conservation easement shall mean a right,
whether or not stated in the form of an easement,
restriction, covenant, or condition in any Jdeed, will,
agreement, or other instrument executed by or on behalf
of the owner of an interest in real property imposing a
limitation upon the rights of the owner or an affirmative
obligation upon the owner appropriate to the opurpose of
retaining or protecting the property in its pnatural,
scenic, or open coandition, assuring its availapility for
agricultural, horticultural, forest, recreational,
wildlife habitat, or oper space use, protecting air
quality, water quality, or other natural resources, or
for such other conservation purpose as may qualify as a
charitable contribution under the Internal Revenue Code
of 1954, as amended;

(2) Preservation easement shall mean 'a right,
whether stated in the form of an easement, restriction,
covenant, or condition in any deed, will, agreement, or
other instrument executed by or on behalf of the owner of
an interest in real property imposimg a limitation upon
the rights of the owner or an affirmative obligation upon
the owner appropriate to the purpose of presecrvinjy the
historical, architectural, archaeological, or «cultural
aspects of real property, or for such other historic
preservation purpose as @may gqualify as a charitable
coutribution under the Internal Revenue Code of 1954, as
amended; and

(3) Holder shall nmean anyone acquiring a
conservation or preservation easeaent by purcnase,
exchange, gift, or devise and having the right to enforce
it by its terms, wkich ray be:

(a) Any governmental body empowered to hold an
interest in real property in tnis state under the laws of
this state or the United States having among its purposes
the subject matter of the easement;
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(b) In the case of a conservation easement, any
charitable corporation or trust whose purposes include
retaining or pro*ecting the natural, scenic, or open
coadition of real property, assuring its availability for
agricultural, horticultural, forest, recreational,
wildlife habitat, or open space use or protecting air
quality, water quiality, or other natural resources; or

(¢) 1In tke case of a preservation easement, any
charitdable corporation or trust whose purposes include
the preservation of the historicai, architectural,
archaeological, or cultural aspects of real property.

Secd 2. (1) A conservation or preservation
easement shall ke an interest in real property, created
by an instrument in which the purpose for the easement is
clearly stated. The instrument shall be filed, duly
recordea, and indexed in the office of the register of
deeds of the county in which the real property subject to
the conservation or preservation easement is located.

(2) NO conveyance of a conservation or
preservation easement shall be effective wuntil accepted
by the holder.

(3) In order to minimize conflicts with land use
planning, <¢ach conservation or preservation easement
skall be approved by the appropriate governing body.
Suck approving body shkall first refer the proposed
acguisition to and receive comments from the local
planning comnmission with jurasdiction over such property,
whick shall within sixty days of the referral provide
suck comments regarding the conformity.- of the proposed
acquisition to comprehensive planning for the area. If
such commen*s are no* received within sixty days, the
proposed acjuisition shall be deemed approved by the
local planniny commission. If the property is located
partially or entirely within the boundaries or zoning
jurisdiction of a city or wvillage, approval of the
governing body of such city or village shall be required.
If such property 1is located entirely outside the
bourdaries and zomning jurisdiction of any city or
village, approval of the county board shall be required.
Approval of a proposed acquisition may be denied wupon a
finding by the avpropriate govermning body that the
acquisition is not in the public interest when the
easemernt is inconsistent with (a) a comprehensive plan
for the area which had been officially adopted and was in
force at the time of the conveyance, (b) any national,
state, regional, or local program furthering comservation
or preservation, or (c) any known proposal by a
govenmental hody for use of the land.
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(4) Notwithstanding the provisions of subsection
(3) of this section, the state, or any state agency or
political subdivision other than a «city, village, or
county, may accent an easement after f£irst referring the
proposed acquisition to and receiving comments from the
local plannirng comnission with jurisdiction over the
property, which shall within sixty days of the referral
provide such comments regarding the conformity of the
proposed acquisition to comprehensive planring €or the
area. If such comments are not received within sixty
days, the proposed acquisition shall be deeaed approved
by the local piannirg commission.

Sec. 3. (1) A conservation or preservation
easement may be released by the holder of the easemant to
the owner of the servient estate, except that such
release shall be approved by the governing bhody which
aporoved the easement, or if the holder is the state, a
state agency, or political subdivision other than a city,
village, or county, the release shall be approved by the
state or such state agency or political subdivision. The
release of an easement may be approved upon a €inding by
suca body that the easement no ionger substantially
achieves the conservation or preservation purpose for
which it was created.

(2) A conservation or preservation easement nay
be assigned or transferrel to any governmental body or
charitable corporation or trust authorized to secure such
easement pursuant to this act.

Sec. 4. Unless a conservation or preservation
easement is otherwise modified or terminated according to
the teras of the easement or the provisions of this act,
the owner of the subject real property or the holder of
the easement may petition the district court in which the
greater part of the servient estate is located for
modification or termination of the easement. The court
may modify or terminate the easement pursuant to this
section only if the petitioner establishes that it is ro
longer iam the public interest to hold the easement or
that the easement no longer substantially achieves the
conservation or preservation purpose for which it was
created. HNo comparative =conomic test shall be used to
determine whether the public interest or the conservation
or preservation nurpose oI the easement is still being
served. No modification shall be permitted whick is in
excess of +that reasonably necessary to remedy the
da2ficiency of the easement.

Sec. Se No duly recorded conservation or

preservation 2asement shall be unenforceable for lack of
privity of estate or of contract, for lack of benefit to
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a dominant estate, or on account of thke easement being

assiqgnable. A conservation or preservation easement
shall run with the land and shall be perpetual unless
othervise stated in the instrument creating it. A

conservation or preservation easement may be enforced by
proceedings at law or in eguity.

Sec. 6. Real property subject to a corsarvation
or preservation easement shall be assessed with due
regard to the restricted uses to which the property may
be devoted. The conservation or preservation easement in
the hands of the holder shall be subject to assessment,
taxation, or exemption from taxation in accordance with
general laws applicable to assessment and taxation of
interests in real property.

Sege . Te (1) The provisions of this act do not
render 1invalia or unenforceable any otherwise valid
restriction, easement, covenant, or condition whether
created before or after the enactment of this act.

(2) Nothking in this act shall diminish the powers
sranted in any other law to acgquire by purchase, gift,
grant, eminent domain, or otherwise and to use interests
in real property for puklic purposes.

(3) 1If property subject to a conservation or
preservation easement is condemned for public use, that
part of the easement which conflicts with the
condemnation shall terminate as of the time of the
condemnation. If the easement was optained by gift or
devise the owner shall be entitled to such compensation
for the taking as if the property had not heen subject to
thke easement and if the easement was obtained by purchase
or exchange, the holder shall be entitled to just
compensation for the taking of the easement.

(4) An entity havirg the power of eminent domain
may, through agreement with the owner of the servient
estate and the holder of the comservation or preservation
easenent, acquira an easement over the laud for the
purpose of providing utility services.

Sec. 8. Sections 1 to 8 of tkis act shall be
known and may be cited as the Conservation and
Preservation [Fasements Act.

Sec. 9. If any section in this act or any part
of any section shall be declared invalid or
unconstitutional, such declaratiom shall not affect the
validity or constitutionality of the remaining portions
thereof.

-4- 529



